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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way !
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Revisﬁon application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

140 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
o 10 sub-saction (1) of Section-35 ibid : ‘

Minis}ry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
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In case of any loss of goods where the loss oceur in transit from a factory to a warehouse or to
er factory or from one warehouse ta another during .he course of processing of the goods in a
use of in storage whether in a factory or in a warehouse.
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In cake of rebate of duty of excise on goods exported to any country or territory outside
Indial of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In c+se of goods exported outside India export to Nepal or Bhutan, without payment of
duty

aifeve] Seare @ TR YEE @ YA B fe S Y Bfee W @ T # Sl 09 e W 59 uN
ﬁw%gmﬁmw,aﬁa%mmﬁaaﬁmwwmﬁﬁﬁmﬁm:(ﬁz) 1998 ST 109 BT
forgafr few g @) s

Credit of any duty allowed to be utilized towards payment of excise duty on final
propucts undar the provisions of this Act or the Rules made there under and such order
is fassed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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above application shall be made in duplicate in Form No. EA-8 as specified under
Ryle, 8 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
cqpy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

WA B WY e For R T ARE BIY W SHY BA B B 200/~ P @ We AR
FAREH (& @G | SaraT B ol 1000/ — B B TEE # A1) :

e revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
an Rupees One Lac.

A oo PAIT IOUEA YoF 9 FaT HY el ArRmrewer & gl sde—
Appeal fo Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ‘

fafied uRede 2 (1) & ¥ 90 FgUR B oremal A o, et & AR K A g, DA
B qeh w@ dae e amieweRee) @ aRew defm ffew. sewaE # 2MAT,
FEaTell 313 3rERa | AR, 3igHeTaTG 380004

o the west regional bench of Customs, Excise & Service Tax Appellate'TribunaI (CESTAT) at

or,BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004, in case of appeals
an 8s mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall:tvé filed YA quadruplicate in form EA-3 as
rescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
becompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
| ac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
Wwhere the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the. one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended. .
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Atention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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TS UT g i(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) -
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(axii) amount determined under Section 11 D;
(xexiiiy amount of erroneous Cenvat Credit taken,
(xxiv) amount payable under Rule 6 of the Cenvat Credit Rules.
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n view of above, an appeal against this order shall lie befare the Tribunal on payment of
\he duty demanded where duty or duty and penalty are in dispute, or penalty, where
one is in dispute.” .
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Gujarat Energy

sission Corporation Limited, Transmission Division, 220 KV Deodar

Sub Station, Deodar (Varkha), Banaskantha — 385 330 (hereinafter referred
to as fhe appellant) against Order in Original No. PLN-AC-STX-08/2020-21
dated [11-02-2021 [hereinafter referred to as “impugned order’] passed by the

Assisthnt Commissioner, CGST, Division - Palanpur, Commissionerate :

Gandiinagar [hereinafter referred to as “adjudicating authority’].

2.

Briefly stated, the facts of the case is that the appellant are holding

Servide Tax Registration No. AABCG4029RSD081 and are engaged in

providing and receiving various services viz. Scientific and Technical

Consultancy, Technical Testing and Analysis (as a service provider),

Manppwer Supply Services (as a service receiver), Rent-a-Cab Service (as a

servide received), Security Agency Service (as a service receiver), Legal

the r

the

ConsIltancy Services (as a service receiver) etc. During the course of audit of

cords, for the period F.Y. 2012-13 to F.Y. 2015-16, of the appellant, by

officers of the erstwhile Central Excise & Service Tax Audit],

Ahmedabad, department it was observed that taxable value under the

categpry of Manpower Supply Services and Rent-a-Cab services declared by

them|in their 8T-3 returns were less than the taxable value worked out from

theirlfinancial records on the basis of expenses incurred by them, It appeared

that

the appellant had short paid service tax amounting to Rsa. 2,62,695/- on

Manpower Supply Services and Rent-a-Cab services. The appellant was

issuedd Show Cause Notice bearing No. VI/1(b)-06/TA/16-17/AG-10 dated

13.04.2017 proposing to recover the service tax amounting to Rs.2,62,695/-

under the proviso to Section 73 (1) of the Finance, Act, 1994 along with

interest under Section 75 of the Finance Act, 1994. Imposition of Penalty was

also

proposed under Section 78 of the Finance Act, 1994.

The said SCN was adjudicated vide OIO No. PLN-AC-STX-04/2018

datefl 30.05.2018 wherein the demand for service tax was cornfirmed along

interest. The service tax amounting to Rs.11,779/- and Interest

ting to Rs.6,413/- paid by them was appropriated. Penalty equal to the
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sefvice tax confirmed was also imposed under Section 78 of the Finance Act,
1994. Being aggrieved, the appellant had filed an appeal with the
Cdmmissioner (Appeals), Ahmedabad who vide OIA No. AHM-EXCUS-003-
APP-113-115-18-19 dated 09.10.2018 remanded the case back to the
adjudicating authority for deciding afresh after verifying and examining the

sybmissions of the appellant.

2.2 In denovo proceedings, the case was decided vide the impugned order
wherein the demand for service tax was confirmed along with interest. The
ssirvice tax amounting to Rs.11,779/- and Interest amounting to Rs.6,413/-

. p

whs also imposed under Section 78 of the Finance Act, 1994.

id by them was appropriated. Penalty equal to the service tax confirmed

3 Being aggrieved with the impugned order, the appellant has filed the

injstant appeal on the following grounds :

i. As per Point of Taxation Rules, 2011, in case of payment of service tax
under reverse charge, the point of taxation for payment of service tax is
the date of payment to the contractors by service receiver. Whereas
books of accounts are prepared by company on accrual basis. It
amounts to difference in value as per books of accounts and as per ST-3
returns.

. ji. They were not taking cenvat credit of the service tax paid on input
services. Hence, cost of services as per book value is inclusive of service
tax whereas value shown in 8T-3 retu.n was taxable value on which
service tax was payable i.e. without service tax. The adjudicating
authority has not considered the reconciliation sheet for difference in
value in true spirit.

ii. They are a Government of Gujarat owned public sector undertaking.
Hence, there cannot be any intention of tax evasion by them. They have
paid service tax on all applicable services both as service receiver and
service provider. H.ence, by non-payment of service tax/suppression of

taxable value, there cannot be any undue benefit to them. Further, in

)
+

case of government undertaking, employees cannot derive any personal

benefit by suppression of taxable value and non payment of service tax.

-5 1w3ed

Hence, no penalty is imposable on them.

-

v,,,
Lo (0
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4. [he appellant filed additional written submissions on 09/02/2022
whereln it was, inter alia, submitted that :

» [omplete reconciliation

statement,

certified by the

Chartered
Accountant, between the service tax value and the books of accounts
was provided to the adjudicating authority.
P

They are accounting the expenses in the books of accounts inclusive of
service tax and the fact is also certified by the Chartered Accountant in
his certificate. Since service tax was not payable on this amount, the
same has been excluded from the service tax return.

» |The contention of the adjudicating authority that as per accounting
principles, the tax amount will go to the tax head is not at all accepted.
They are permitted to maintain books of accounts as per their
requirements. Since their business is out of service tax net, they are not
availing cenvat credit of the service tax paid. Hence, expenses are
booked in the books of accounts inclusive of service tax. They submit a

2014 and its corresponding entry in the books of accounts inclusive of
service tax.

sample copy of the invoice of Rent-a-Cab service for the month of April,
The books of accounts are prepared by them on accrual basis as per the
provisions of the Companies Act, 2013. As per the accrual system of
accounting, they make provisional entry in books of account for various
expensgs incurred but payment to service providers are pending at the
year end. As per the Point of Taxaticn Rules, 2011, service tax under
reverse charge is payable at the time of payment to the service

provider. They had already paid service tax on provisional year end
amount at the time of payment to vendor in the forthcoming year. The

contention of the adjudicating authority that they had debited the

that service tax liability on the said amount is discharged by them is
not sustainable.

Nk
v

provisional amount from the books of account without actually proving

A0 vy,
(i
b'“‘a\.tnm‘ L

)
o

They had made payment of service tax on the provision of expenses. On

FI Al

sample basis, the details of the provision of Rent-a-Cab services during

F.Y. 2014-15 and the working of the service tax paid on the same in the
onth of April, 2015 along with the challan is attached.

_t 5
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‘> They are providing petty cash 1n the form of temporary
imprest/permanent imprest to various employees, particularly Junior
Engineer/Deputy Engineer in charge of substation for petty cash
expenses like petty material expense, office expense, travelling expense
etc. as an when needed. Such expenses are in petty expense nature on
occasional basis and there is no formal contract with the vendor. Based
on the monthly expense sheet provided to them, they boaok the expense
under relevant different account head. In absence of any contract and
other expense nature, no service tax was payable by them.

» The petty cash reimbursed to the employees includes expense for

. travelling via public transport or auto rickshaws. The same being
covered under Negative List of Services is exempt from service tax.

» The petty cash expenses also include expenditure incurred on
purchasing phenyl, acid, broom, washir.g powder etc. on which service
tax is not leviable.

» In respect of Rent-a-Cab Service, the invoices to the extent of
Rs.1,79,233 was booked prior to 01.07.2012, so service tax is not
applicable on the same.

» There is no suppression of facts with an intent to evade payment of
duty and hence imposition of penalty under Section 78 of the Finance
Act, 1994 will not be applicable as there is no fraud, collusion or willful
mis-statement or suppression of facts. For operation of extended period

. of limitation, intention to deliberately default is a mandatory
prerequisite and inadvertent non-payment doesn’'t attract extended
period of limitation.

% Their accounts are subject to audit by the Controller and Auditor
General of India and there could not be any intention of tax evasion or
suppression of facts on their part.

» In Piramal Health Care Limited Vs. Commissioner of Central Excise &

Service Tax, Indore, the Hon'ble Tribunal held that where the assessee

was regularly paying service tax under reverse charge on certain

services received by them but had failed to pay service tax on few of the
transactions due to oversight, the imposition of penalties under Section

77 and 78 was not warranted especially considering the fact that the

appellants would be eligible to avail cenvat credit of the tax paid by

them. In IWI Crogenic Vaporization System India Vs. CCE & ST,
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adodara-II it was held that in view of revenue neutral situation in
ase of reverse charge duty payment, there could be no intention to

pvade payment of service tax and accordingly, no penalty is imposable.

Personal Hearing in the case was held on 09.02.2022 through virtual
Ms. Neeta V. Ladha, Chartered Accountant, appeared on behalf of the

appellant for the hearing. She reiterated the submissions made in appeal

memdrandum.

6.

1 have gone through the facts of the case, submissions made in the

Appedl Memorandum, submissions made at the time of personal hearing and

additional written submissions as well as material available on records. The

issue

before me for decision is whether the appellant had short paid service

tax op Manpower Supply service and Rent-a-Cab service under reverse

chargp, or otherwise. I find that the impugned order has been passed in the

denovo proceedings ordered vide OIA No. AHM-EXCUS-003-APP-113-115-18-

19 da

6.1

ted 09.10.2018. Para 9 of the said OIA is reproduced as under :

“9. Thus, in view of the above findings and in the fitness of things, it would
be just and proper to remand the matter to the Adjudicating Authority to decide
afresh, after verifying and examining all the submissions of the appellants. The
submitted Certified reconciliation statements (total 6 folders and 4 files
containing CA certified reconciliation statements) are also sent herewith to the
adjudicating authority for proper verification and examination. Needless to say
that in case any other documents/details are required by the adjudicating
authority, the adjudicating authority shall give proper opportunity the
documents/details, , before passing the order. The appellants are also directed
to provide all possible assistance to the adjudicating authority in relation to the
same.”

From the above directions, it is clear that the adjudicating authority

was directed to verify the documents submitted by the appellant as well as

call fgr further details/documents, if any, required by him. However, on going

throuph the impugned order, I find that the adjudicating authority has

summnarily discarded the documents submitted by the appellant on the

grourld that they are the same which were submitted earlier with the

adjudhcating authority. The adjudicating authority has also recorded in Para

21 of

the impugned order that “On going through the documents submitted

/Wem for, I find that the same cannot be specifically linked so as to explain
B wiine, Bp

O

g

(ference in the value of taxable service mentioned in the book of
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aceounts and that mentioned in ST 3 Returns” What this indicates is that
del

adflitional documents/details as are required by him, the adjudicating

pite being specifically directed by the Commissioner (Appeals) to call for

anthority has not considered it appropriate to do so and has given a finding
wHich is similarly worded to the OIO which was set aside and remanded back
for denovo adjudication. I further find that the adjudicating authority has
nelther discussed the Chartered Accountant certified reconciliation statement
supmitted by the appellant before him nor has he given any findings on the
same. A financial statement certified by a Chartered Accountant, who is
quialified in such matters, has significant validity in the eyes of the law.
THerefore, if the same is not being accepted, the justifiable reasons for the
salne has to assigned. However, no reasons has been recorded in the
imfpugned order for not accepting the Chartered Accountant certified

retonciliation statement submitted by the appellant..

6. The appellant have basically contended and explained the difference in

thle taxable value of services recorded in their books of accounts and the ST-3
refurns as being on account of the taxable value recorded in their books of
adcounts as being inclusive of the service tax paid by them, while the value
indicated in the ST-3 returns is exclusive of the service tax paid by them. The
reason put forth by the appellant for recording a service tax inclusive value in
tHeir books account is that they are not availing cenvat credit of the service
tgx paid. I find merit in the contention of the appellant. Since the incidence of
sdrvice tax is being borne by them, the cost of the service for the appellant
wbuld be the amount inclusive of the service tax paid by them. Therefore, the
cdnfirmation of demand for service tax on this ground is not legally

sthistainable.

6|3 'The appellant have further explained and contended that the difference
il the taxable value is on account of certain petty expenses being services
which are occasional and that there is no contract with the vendor. They have
fhrther contended that the same is not chargeable to service tax. In this

regard, the adjudicating authority has recorded at Para 18 of the impugned

der that “Such small service providers do not hold service tax registration
ence fiability to pay service tax on the said services comes on to GETCO

reverse charge’. This is a very untenable and baseless conclusion
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arrived at by the adjudicating authority. The service involved, pertaining to
the pptty expenses, pertain to cleaning, removing of sand, removing of grass,
fan and other repairing services etc. The applicability of reverse charge for
paynient of service tax is in terms of Section 68(2) of the Finance Act, 1994

read |with Notification No. 30/2012-ST dated 20.06.2012. The adjudicating

authority has not cited the serial aumber of the said notification under which
the ;Lpellant is held liable to pay service tax on reverse charge in respect of

the skrvices towards which the petty expenses are incurred. On the contrary,

I find that the petty expenses incurred towards public transportation, auto
rickshaw expenses are clearly covered in the Negative List of Services by
Sectibn 66D0) v) & (vi) of the Finance Act, 1994. Be that as it may, since no
specific entry of the said Notification has been cited by the adjudicating
authprity for holding the services on which petty expenses were incurred

werd| liable to payment of service tax on reverse charge, I hold that the

confirmation of demand for service tax on this ground is not legally
sustIinable.

6.4 | The other issues which the appellant have contended account for the
diffekence in the taxable value is the invoices issued prior to 01.07.2012 and
the year end provision entry on expenses incurred but not paid in the same
Financial Year. With regard to the invoices issued prior to 01.07.2012, the
releyant documents are not available in the appeal memorandum of the
appdllant or in their additional submissions. Further, in respect of the year
end provision entry, the appellant have submitted document on sample basis.
However, I of the view that the same is not sufficient to satisfactorily arrive
at ahy conclusion. Therefore, I am of the view that the matter ia required to
be femanded back to the adjudicating authority for examination of the

docyments in this regard and thereafter decide the issue.

7. The demand confirmed vide the impugned order is only bifurcated on

the basis of Manpower Supply Service and Rent-a-Cab service. The appellant

have explained the difference on account of four different reasons, as recorded
in the foregoing paragraphs. I have already held that confirmation of demand

bapect of two of grounds for difference in the taxable value, put forth by

\ppellant and discussed at Para 6.2 and 6.3 above is not legally

able. The demand in respect of the difference in taxable value on
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acchunt of the remaining two grouhds, detailed in para 6.4 above, i8 required
to be decided afresh. Since bifurcation and quantification of the demand on

thd four different grounds is not possible at this juncture, the entire matter 1s

beihg remanded back to the adjudicating authority for deciding afresh.

8. In view of the facts discussed herein above, I set aside the impugned
order and remand the case back fo the adjudicating authority for denovo
adjudication 1n light of the observations contained in the foregoing

paragraphs and after following the principles of natural justice.

9. mmﬁﬁ@mmﬁmwmammm

The appeal filed by the appellant stands disposed off in above terms.
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